In The Case for Animal Rights, Tom Regan seeks to develop a moral theory that is a dramatic alternative to utilitarian theories, and then to apply it to some practical problems concerning our treatment of animals.' The range of Regan's book is enormous: it includes thorough and subtle discussion of the foundation and nature of rights, as well as eloquent passages telling us what we must do to respect them. Even the reader who is uninterested in the question of animal rights will find much that is stimulating and provocative. In the wake of Regan's achievement, the facile dismissal of animal rights may finally be seen as the prejudice that it is.
Jamieson

Critique of Regan's Theory of Rights 351
contracts, or other special relationships. He writes: "The respect principle, as a principle of justice, requires more than that we not harm some so that optimific results may be produced for all affected by the outcome; it also imposes the prima facie duty to assist those who are victims of injustice at the hands of others" (p. 249). Creatures are victims of injustice when their rights are violated. Though both moral agents and patients can be victims of injustice, only moral agents can commit injustices, for only they can violate rights.3 This provides Regan with the basis of an important distinction: although we are required to assist those who are victims of injustice, we are not required to help those in need who are not victims of injustice.4 Limiting the duty to render assistance in this way permits Regan to avoid one common objection to the idea that animals have rights. It is sometimes said that if animals have rights, then we have duties to protect them from their predators. Many people find this conclusion absurd and hold that animals do not have rights. But, according to Regan, we (typically) have no duties to protect animals from their predators, for predators are not moral agents and therefore cannot commit injustices. He writes: "In claiming that we have a prima facie duty to assist those animals whose rights are violated, therefore, we are not claiming that we have a duty to assist the sheep against the attack of the wolf, since the wolf neither can nor does violate anyone's rights" (p. 285). There are serious difficulties with circumscribing the duty to assist in the way that Regan does. These difficulties can be illuminated by considering some hypothetical cases.
Suppose that I am hiking across the slope of a mountain. Somewhat ahead of me, on a trail below, is a man I do not know. Also somewhat ahead of me, but on a trail above, is a woman I do not know. In the five cases which I will describe, a boulder is set in motion. As a result, the man will be killed unless I warn him. In Case 1 the woman intentionally pushes the boulder down the mountain toward the man. In Case 2 the woman takes a step, inadvertently causing the boulder to roll. In Case 3 the woman sneezes, and the boulder rolls toward the man as a result. In Case 4 there is a wolf on the trail above instead of the woman. While stalking her prey, the wolf causes a boulder to roll down the mountain toward the man. In Case 5 the boulder is set in motion by a landslide.
On the basis of what Regan says, we would have to conclude that, in Cases 4 and 5, I do not have a duty of justice to warn the man. On Regan's view neither wolves nor landslides can violate rights since they are not agents, and for this reason we do not have a duty of justice to aid their victims.
3. For present purposes I do not challenge Regan's claim that only moral agents can violate rights. It can be maintained, however, that moral patients can also violate rights, though we do not hold them responsible for such violations.
4. For the purposes of this paper "X has a duty to do (or not to do) A," "X ought to do (or not to do) A," "X is required to do (or not to do) A," and "X must do (or not do) A" are usually taken to be equivalent. Finer distinctions can and should be drawn, but they are not necessary for present purposes.
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It is less clear what Regan would say about Cases 1-3. Regan believes that only agents can violate rights, but he says little about the circumstances in which an agent-caused harm constitutes rights violation. There seem to be three different positions that he could take.
The first position is that only in Case 1 is there a rights violation. The ground for this claim might be the view that agents only commit injustices when what they bring about is the intended result of an action which they perform.
A second position is that in both Cases 1 and 2 there are rights violations, but not in Cases 3-5. The ground for this claim might be the view that any action performed by an agent can be an injustice, even if the consequence is not intended, or the action is not intentional under the description in which it constitutes an injustice.
Finally it could be claimed that Cases 1-3 are all examples of injustices. The ground for this view might be that any harm caused by an agent can be an injustice, even if no action is involved in bringing about the harm.
There are difficulties with all three positions. None provides a satisfactory ground for distinguishing cases in which we are required to provide assistance from those in which we are not required to provide assistance.
It seems arbitrary to suppose that we are required to warn the man when the woman intentionally pushes the boulder, but not when she inadvertently causes it to roll in his direction. It seems just as arbitrary to hold that we are required to warn the man when the woman inadvertently sets the boulder in motion, but not when the boulder is set in motion by -her sneeze. And if it is granted that we ought to warn the man in all three of these cases, what plausible reason could be given for supposing that we do not have a duty to warn him in Cases 4 and 5? All five cases are alike in important respects. We can even suppose that the boulder describes the same trajectory and travels at the same velocity in all five cases and that only the causes of its being in motion are different. The man will be killed unless he is warned; only I am in a position to warn him; and the costs of my warning him are very low. It is thus natural to suppose that what I ought to do is the same in all five cases. I believe that I ought to warn the man, but if I believed otherwise about Cases 4 and 5 I think I would believe otherwise about the other cases as well. The different origins of the threats in these cases do not seem relevant to determining my duty.5
The following example may help make this clear. Suppose that I see a boulder headed straight for the man. On the trail above is a woman 5. A more general argument for a similar conclusion is given by Nancy Davis, " Still, it might be claimed that some limit (short of maximal utility) must be set on the duty to assist, otherwise too great a burden would be placed on people who are in the wrong place at the wrong time with the right resources. Limiting the duty to provide assistance to victims of injustice is one way of setting the limit.
Even if we accept the need to limit duties to assist, there are reasons to resist Regan's way of doing it. We might instead limit the duty to assist to those cases in which it is obvious that the costs of providing assistance would be very low and the benefits would be very great. The reason for setting the limit in this way might be our concern to protect the freedom of moral agents to pursue their own ends in a world which is very "needy."6 Regan's approach, however, leads to the conclusion that in cases in which rights are threatened we may have duties to assist even when the costs would be great and the benefits small, while in cases in which rights are not threatened we may have no duties to assist even though the costs would be small and the benefits great. For example, I may have a duty to help prevent a thief from stealing your toothbrush while you are camping at the top of Long's Peak, even if this means that I must miss a rare performance of Mahler's Sixth Symphony; yet I may not have a duty to make a phone call which would save one hundred children from a collapsing circus tent.
There is an alternative strategy that might be suggested. Since a theory of justice is only part of a complete moral theory, we could hold that I have a duty to assist in all five cases, but that it rests on different grounds in Cases 4 and 5 than in Cases 1-3. Though this appears to be a more plausible strategy than the one previously discussed, it too is problematic.
First, if Regan were to adopt this strategy, he would have to forgo his response to the argument from predation. For the fact that we have no duty of justice to assist the sheep who is threatened by the wolf would not be sufficient for supposing that we have no duty at all to assist the sheep. Our duty to assist the sheep might rest on some ground other than justice. 
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January 1990 It might be objected, however, that the relationship between the predator and the prey is radically different from the relationship between the man and what threatens him. The wolf needs dead sheep in order to survive. The landslide and the woman are not similarly dependent on the death of the man. The wolf's killing the sheep might therefore be regarded as a case of "necessity," and it might be thought that (unlike in the boulder cases) there are no duties to assist in cases of necessity.7 But even if there are cases of predation in which we have no duty to assist the prey, troublesome cases remain. Some of the "necessary" deaths caused by carnivores involve "unnecessary" pain. And sometimes animals kill other animals even when it is not necessary to preserve their lives. It could be claimed that we ought to save as many animals as possible and that when animals must be killed so that others may survive, we have a duty to "humanely" raise and slaughter those animals in order to prevent unnecessary suffering.
Whatever the merits of such claims and arguments, it is clear that they are not directed at Regan alone. Anyone who believes that we ought to prevent unnecessary suffering or death must come to terms with them.8 But if we take the second strategy that I have suggested, the one which holds that we have duties to assist that are rrot duties of justice, Regan will have many of the same problems with predation that Singer and other utilitarians have.9 One clear advantage of Regan's theory will have been lost.
A second problem with this second strategy is that Regan's theory does not recognize nondiscretionary duties of assistance that are not duties of justice. If such a class of nondiscretionary duties is to be added, some independent motivation must be supplied. For it would be ad hoc to postulate such a class of duties simply to circumvent problems posed by the boulder cases. If we are to admit such a distinction among nondiscretionary duties, then it must be shown that there is some work for the distinction to do: it must mark some important difference between duties of justice and other nondiscretionary duties. 
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One way to distinguish among nondiscretionary duties would be on grounds of their relative stringency. Duties of justice, it might be said, are more stringent than other nondiscretionary duties. This view is problematical, however. In the boulder cases I have a duty to warn the man. How could I reasonably argue that some competing duty would relieve me from warning the man when the boulder is set in motion by a sneeze, but the very same duty would not relieve me from warning the man when the boulder is intentionally set in motion by an agent? The same reasons for supposing that I have a duty to warn the man in all five cases are also reasons for supposing that in these cases the duty is equally stringent. 10
It Although this argument has some plausibility, it is problematic. First, it rests on a certain view about the nature of moral theory: that there is some point in making theoretic distinctions that may have no practical purchase. Second, it rests on the premise that, at least in this case, we cannot appeal to a notion of "natural injustice." If it could be maintained that the man's death would be an injustice even if no one were in a position to warn him of the landslide, then the crucial ground for distinguishing Case 1 from Case 5 would disappear. Third, the argument presupposes that what would happen were I not present is directly relevant to the ground of my duty when I am present. But this seems to confuse 10. Of course we can imagine circumstances in which duties of justice are more stringent than other nondiscretionary duties. For example, we could agree to regard them as such. But this possibility does not show that as a matter of fact, here and now, duties of justice are more stringent than other nondiscretionary duties.
11. Throughout my discussion of Case 1, I assume that the appropriate conditions are satisfied such that the woman violated a duty of justice in killing the man. Case 1 is not a case of self-defense, e.g., nor is the woman ignorant of the presence of the man below when she intentionally sets the boulder in motion.
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Ethics January 1990 the circumstances in which I must act with some other, different, set of circumstances. That the man's death in Case 1, were I not to warn him, would involve two injustices does not show that my failure to warn him in the other cases would not involve any injustice. The case for distinguishing equally stringent duties of assistance on moral-theoretic grounds is not convincingly established by this argument.
The final possibility open to Regan that I shall consider involves the claim that in all five cases my failure to warn the man would constitute failures to discharge duties of justice. The ground of this claim might involve the view that my failures to warn in these cases would not merely be failures to provide assistance but would also in fact constitute my harming the man. In arguing for this claim Regan could appeal to the view that in some circumstances omissions can be viewed as causes of outcomes.
However plausible such a view may be in its own right, it is problematical as a defense of Regan's theory. For appeal to such a conception of causation, and such views about the relations between causation, harm, and injustice, threatens to undermine Regan's antiutilitarian position. Principles of justice in antiutilitarian theories such as Regan's are intended to constrain the means that we may use to produce benefits and prevent harms. If failure to prevent harm in itself may constitute an injustice, then appeals to justice cannot play this role. Moreover once we have accepted the view that failure to prevent harm sometimes constitutes injustice, it may be difficult to resist a thorough-going consequentialist conception of justice."2 In this section I have argued that Regan's own views concerning duties of assistance are inadequate and incomplete. They are incomplete in that he does not tell us under what conditions we have duties to assist those who are threatened by agents. They are inadequate in that, contrary to Regan, we sometimes have duties to assist those in distress even if they are not threatened by agents. If we try to supplement Regan's theory with a class of nondiscretionary duties that are not duties of justice, then Regan's response to the argument from predation will no longer be available to him. In addition, the resulting theory is likely to be ad hoc, since there is no obvious independent motivation for supplementing Regan's theory in this way. Moreover the resulting theory would be closer to some versions of consequentialism than to Regan's current views. It appears that Regan faces a dilemma: either rest with an inadequate account of duties to assist or move to a more consequentialist account of when we have such duties. Neither horn is attractive for someone who seeks a dramatic alternative to utilitarian moral theory. 
OVERRIDING RIGHTS
Regan believes that in some circumstances we are permitted or required to override the rights of innocent creatures. He distinguishes the following cases in which this is so: "self-defense by the innocent," "punishment of the guilty," "innocent shields," "innocent threats," and "prevention cases." 13 Regan has two principles for overriding rights in these cases: the Miniride Principle which, when harms are comparable, requires us to save the greatest number of innocents; and the Worse-Off Principle which, when harms are not comparable, requires us to bring about the outcome in which the worst-off are less worse-off than in any alternative outcome. I will argue that the Worse-Off Principle is unacceptable both in its own terms and as an expression of Regan's moral theory and that his use of the principle is inconsistent with his own normative views. Regan characterizes prevention cases as those in which we can prevent some innocent creatures from being harmed only by harming some creatures who would be harmed even if we were to do nothing. One of Regan's examples is a case in which fifty-one miners are trapped in a cave-in. All will die unless we kill one to save fifty, or kill fifty to save one. Regan believes that we should kill one so that fifty may live. This is sanctioned by the Miniride Principle, which he states in the following way: "Special considerations aside, when we must choose between overriding the rights of many who are innocent or the rights of few who are innocent, and when each affected individual will be harmed in a prima facie comparable way, then we ought to choose to override the rights of the few in preference to overriding the rights of the many" (p. 305). Although Regan spends considerable time arguing that in the case of the trapped miners we should save fifty rather than one, he says very little about what entitles us, on his theory, to do anything at all. We should wonder why the rights of innocents can be overridden in such cases.
In the other cases in which we may override rights, there are possible justifications that are not available in prevention cases. In the cases of punishment and self-defense, those who are harmed are not innocent. In the cases of innocent shields and innocent threats, we act to preserve our own lives. In prevention cases we may kill one in order to save fifty, even if our lives are not at stake. Indeed, in such cases we may harm innocent creatures even if no lives are at stake. This is difficult to reconcile with Regan's commitment to the equal inherent value of all moral agents and patients. If each miner is of equal inherent value why should one innocent miner be killed so that others may live? It might be said that since all will die if we do nothing, the one we kill cannot complain; for that miner would die no matter what 13. I assume that Regan's view is that in prevention cases we are required, rather than merely permitted, to override rights. What he says about this is not altogether clear, however. Compare, e.g., pp. 305 and 287.
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we did. But, as we saw in the previous section, Regan believes that there is a moral difference between deaths that are caused by agents and deaths that are caused by natural forces. The threat of the former often involves injustice and generates duties to aid; the threat of the latter involves no injustice and does not generate duties to aid. Indeed it would seem that, on Regan's view, if the cave-in is caused by natural forces rather than agency, then we have no duty at all to assist the threatened minersmuch less a duty to kill an innocent miner in order to save fifty others. The most plausible reason for believing that we should kill one so that fifty may live rests on an appeal to consequences. All fifty-one will die unless we act. The outcome would be better were we to kill one (or even fifty). This is certainly true, but it cannot be Regan's reason for telling us to kill an innocent miner. For he explicitly rejects appeals to the value of consequences in deciding what to do in prevention cases. "The reason the rights view gives for choosing to override the rights of the few is that this is what we must do if we are to show equal respect for the equal inherent value, and equal prima facie rights, of the individuals involved. It is, in a word, not the aggregate consequences for all affected by the outcome that matter; it is respect for the equality of the involved individuals that does" (p. 307). What Regan doesn't tell us is why "respect for the equality of the involved individuals" should lead us to kill one so that fifty may live. Why shouldn't this respect lead us to kill none, rather than one or fifty? Of course it would be tragic if all the miners were to die but, as antiutilitarians often say, the price of respecting rights is sometimes very high.
A further problem in reconciling the notion of equal inherent value with Regan's conviction that we have a duty to act in prevention cases is highlighted by his treatment of a lifeboat case. Imagine that there are four normal humans and a dog on a lifeboat. All will die unless one of the five is thrown overboard. Regan believes that it is the dog who should be thrown overboard. This is what we are required to do by the WorseOff Principle. He states this principle in the following way: "Special considerations aside, when we must decide to override the rights of the many or the rights of the few who are innocent, and when the harm faced by the few would make them worse-off than any of the many would be if any other option were chosen, then we ought to override the rights of the many"(p. 308).14 The dog should be thrown overboard since, although each creature in the boat is of equal inherent value, "death for the dog . . . though a harm, is not comparable to the harm that death would be for any of the humans" (p. 324). Regan defends this judgment by appeal to the following account of the harm of death. "The magnitude of the harm that death is .. . is a function of the-number and variety of 14. Because it is formulated in terms of "the many" and "the few," the worse-off principle is stated in a misleading way. As Regan point out, "unequal numbers are not essential to the worse-off principle" (p. 308).
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Critique of Regan's Theory of Rights 359 opportunities for satisfaction it forecloses for a given individual" (p. There is a close analogy between some cases of animal experimentation and the lifeboat case.17 Consider a case in which a population of humans and dogs will perish unless we experiment on some members of a population who are at risk. Regan seems committed to the view that we should experiment on any number of dogs in order to save the humans. As in the lifeboat case, all will perish unless some are sacrificed. Since, on Regan's view, death is less of a harm for a dog than for a human, it is the dogs who should be sacrificed. Regan has tried to break Consider some of its normative implications. The Worse-Off Principle does not commit us to choosing the lesser harm over the greater harm. It commits us to bringing about that outcome in which the worst-off creature is least worse-off, relative to the alternative outcomes. When not everyone is in the same position prior to our action, the Worse-Off Principle may have radically unsettling implications. On some occasions it will instruct us to harm more creatures more, rather than fewer creatures less.
Consider two cases.2" In the first case John is crippled and Mary is not. We must either cripple Mary or cause John a slight headache. The Worse-Off Principle tells us that we must cripple Mary, since John crippled with a headache would be worse off than either John or Mary would be if both were crippled. Consider next a case in which there are a million people who are not crippled and one who is. We must either give the crippled person a headache, or cripple the million. The Worse-Off Principle tells us to cripple the million.
The Worse-Off Principle can also come into conflict with the Miniride Principle. This is because the Miniride Principle is framed in terms of comparative harms and the Worse-Off Principle is framed in terms of comparative positions. Imagine a case in which we must either blind six people or one. Since the harms are comparable and therefore the numbers count, the Miniride Principle instructs us to blind the one. But suppose that the one is also deaf. If she were blinded, she would be worse off than any of the six would be if they were blinded. The Worse-Off Principle would thus tell us to blind the six.
We can make these principles consistent by recasting the Worse-Off Principle in terms of comparable harms rather than in terms of comparative positions. But if we do this, the Worse-Off Principle will still have unacceptable implications. It would imply that if we must choose between a million people each losing an arm or a single person losing two arms, we should cause a million people each to lose one arm. If we must choose between everyone alive having a life that is barely worth living, or everyone alive having an extremely good life, except one person who must be sacrificed, we should prefer that everyone now alive have a life that is barely worth living.
In cases in which creatures' initial positions are significantly different, the Worse-Off Principle has even more implausible implications. Consider again the case in which we must choose between one million people each losing an arm and one person losing two arms. Even if each of the million had already lost both legs and an arm and the one person was intact, 21 . In order to save space, in what follows my treatment of a number of different cases is very brusque. All of the cases considered are prevention cases in which, by hypothesis, if we fail to select one of two offered alternatives then the bad consequences associated with each will obtain. In discussing these cases I make a number of idealizing assumptions (e.g., that limbs do not have diminishing marginal utility). I believe that these idealizations do not obscure any counterclaims or arguments that are important for present purposes.
